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I. The sensitiveness to define armed attack in space 

 It should be noted that Art. 51 does not mean an isolated legal right, self-

defense right, the more important doctrine is the non-use of force principle 

enshrined in Art2 (4) of the Charter. 

 Art2 (4)：All Members shall refrain in their international relations from the 

threat or use of force against the territorial integrity or political independence 

of any state, or in any other manner inconsistent with the Purposes of the 

United Nations. 

 Article 51：Nothing in the present Charter shall impair the inherent right of 

individual or collective self-defence if an armed attack occurs against a 

Member of the United Nations, until the Security Council has taken measures 

necessary to maintain international peace and security. Measures taken by 

Members in the exercise of this right of self-defence shall be immediately 

reported to the Security Council and shall not in any way affect the authority 

and responsibility of the Security Council under the present Charter to take at 

any time such action as it deems necessary in order to maintain or restore 

international peace and security. 

 States should be very cautious to discuss the applicability of the law of use of 

force, to avoid misusing the right of self-defense, then it would be tantamount 

to open the convenient door to use of force. The prohibition of use of force in 

space should be expressly reflected in treaties, like what has been done by 

PPWT. 

 Besides, all the States should be aware that PAROS is the first defensive line 

for preserving space security, which is critical to prevent or avoid the use of 

force in space, it might be not necessary to discuss or apply self-defense if 

international community could achieve consensus on a comprehensive, 

effective PAROS framework. On the contrary, the occurring of use of force in 

space would indicate we need a more effective and practical PAROS treaty. 

 Meanwhile, States should realize that identifying the applicability of existing 

international law (Lex Lata), is crucial to ensuring space security. Common 

recognition of lex lata and the acknowledgement of each other's legal position 

is important for preventing misunderstanding, misperception, misjudgment, 

and the conflict or its escalation in space. Likewise, States are encouraged to 

recognize the applicability of lex lata step by step. Comparing with the 

applicability of the law of use of force, IHL in space scenario, it is more 

important and less sensitive or risky to discuss on the applicability of 

international space law, the law of international telecommunication, the law of 

State responsibility in the space security scenario. It might be a bit earlier for 

all States to formally discuss the applicability of the law of use of force at this 

stage, when the PAROS process is still in deadlock. 



 Therefore, the practical methodology for the process of space security 

international governance should be a stepwise one, 1) focus on PAROS, seek 

for a comprehensive legally-binding document based on common recognition 

of the applicability of international space law, the law of international 

telecommunication, the law of State responsibility. 2) based on these common 

understandings, to foster a benign atmosphere, establish mutual trusts among 

stakeholders 3) to evaluate whether it is necessary and feasible to discuss 

sensitive matters, like the applicability of the law of use of force and IHL in 

space 

 Bearing all these concerns in mind, I’d like to introduce my academic views 

about the applicability of the law of use of force in space, particularly the 

threshold of armed attack in space.  

II. The challenges to define armed attack in space in general  

 It has an inherent connection with use of force, and is deemed as the “most 

grave forms of the use of force”, only when “use of force” reaches to certain 

“threshold”, it would amount to “armed attack”. 

the United States has argued that ‘the inherent right of self-defence 

potentially applies against any illegal use of force’. ---US DoD Law of War 

Manual  

 Traditional view: The constitutive elements of an armed attack include 

"subjective intention (on purpose, animus aggressionis)" and "grave 

consequences (material element)" or “gravity”. 

 the UN Charter’s foundational focus on the prohibition of physical, armed 

force, closely corresponds with many modern counterspace weapon systems 

that rely on kinetic energy to deliver significant mass to destroy targets. 

 However, it’s challenging to apply traditional views in space：First,  it is 

tough to judge subjective status. For instance, when a satellite approaches 

another satellite and generate electromagnetic interference, it is difficult to 

judge whether it is deliberate or not. Second, the dual-use nature of space 

objects brings challenges to determine whether their actions are military in 

nature. For instance, in the event that Star-link’s satellites approached the 

China space station, it is speculated that the approaches might have a military 

or security purpose. Third, the existence of the “soft-killing” means, like 

electronic, electromagnetic, cyber interference, the use of directed energy and 

co-orbit operations (Active Debris Removal), make it controversial that 

whether the occurrence of "human deaths, property damage" are still the only 

standard to determine gravity. 

III. The challenges to define armed attack in space in specific scenarios  

 If State A uses ground-based or space-based kinetic energy weapons to 

intersect and destroy the satellite of State B, it might be defined as an armed 

attack with least objections.  

 The directed energy weapons used by State A, such as laser illumination, 



that result in the destruction of State B's satellite or its components might be 

defined as an armed attack with less objections, but the precondition is that 

it can be proved that State A is deliberate to do so.  

 State A uses cyber means to hack into the satellite system of State B and 

cause damage to the system, it might be defined as an armed attack, 

depending on whether the damage satisfies the threshold of gravity. If State 

A manipulates the control of satellites, whether it constitutes an armed attack 

is uncertain, and it might be defined as such since it might be more harmful.  

 If the use of electromagnetic or cyber means by State A to interfere with 

State B's TT&C (telemetry, track and command) system, results in a launch 

failure, it could be defined as an armed attack. However, it is also necessary 

to consider whether State A can foresee that outcome. The more foreseeable 

it is, the more likely it is to be defined as an armed attack.  

 State A's use of co-orbital technologies, such as ADR technology, to damage 

or capture State B's satellite might be defined as an armed attack, unless 

State A has evidence to show it is just an accident or based on reasonable 

reasons. It would be more complicated if State A, in actively removing State 

B's satellite causes an explosion that destroys State C's satellite. It is unclear 

whether State A’s actions constituted an armed attack against State C and 

State C would need to prove that State A’s actions were intentional. 

 State A's use of electromagnetic means to interfere with State B's PNT or 

communication systems might not be defined as an armed attack. However, 

if it results in serious consequences, such as a civil aviation crash, and it can 

be shown whether State A could have foreseen the consequence, it may be 

defined as an armed attack.  

 In general, State A's use of laser to dazzle State B's espionage satellite might 

not be defined as an armed attack, considering it is a technical counter-

espionage measure and does not generate serious consequence. Meanwhile, 

it does not cause damage to the satellite per se. Nevertheless, if damages 

occur, it is necessary to prove that State A acted on purpose. Otherwise, it 

might not be defined as an armed attack.  

 The acts of State A's satellites operating rendezvous and proximity operation 

(RPO) against State B's satellites should not constitute an armed attack in 

general.  

 In the case of an ASAT test conducted by State A, which generates debris 

that damages or destroys State B's satellite, whether it constitutes an armed 

attack remain an unsettled issue. Whereas, it might be defined as an armed 

attack if it can be proven that State A deliberately did so (with the intention 

of destroying State B's satellite), in addition, it requires a proximity between 

the result and the act.  

 A more complicated situation is that the above acts are carried out by a 

private entity under the jurisdiction of State A, against a private entity under 

the jurisdiction of State B, and it is more difficult to define whether it is an 

armed attack taken by State A against State B. Generally speaking, the closer 



the connection between the conduct of State A's company and State A's 

government (e.g., it might be a military operation authorized or directed by 

State A's government), the greater the likelihood it will be defined as an 

armed attack, meanwhile, it is also necessary that the satellite of State B's 

company is vital to the military or other significant interests of State B. 

IV.  the theory of “overall threshold” to define the armed attack  

 Firstly, this theory adopts the combination of subjective and objective 

standards in traditional view, which means a space behavior constituting an 

armed attack must both satisfy requirements of the subjective animus and 

objective consequences. 

 Assuming that the gravity threshold indicator for determining an armed 

attack is 10 (1-10 represents the different level of the connections between 

the subjective, objective elements at hand and the threshold of armed attack, 

1 represents it can hardly reach to the threshold, and 9 means it’s very close 

to the threshold). 

 In Case 1, if the indicator of the subjective animus is assessed at 5 and the 

objective consequences reach 5, it can be identified as armed attack. 

 In Case 2, suppose that the subjective animus is unclear or is less malicious, 

for instance, it is estimated as 3, but the objective consequences caused by 

such behavior can be evaluated as 7 due to its gravity, the space behavior 

can still be defined as an armed attack. 

 In Case 3, Imagine that the gravity indicator is 3, which might not be serious, 

it is still possible to be defined as an armed attack when the space behavior 

is guided by an obvious malicious intention, supposing that this subjective 

indicator can be valued at 7. 

 This is the basic logic of the proposed theory of “overall threshold”. In light 

of the particularity of the space environment, the complexity and covertness 

of the space conflict, a case-by-case methodology should be adopted to 

define the armed attack in space.  

 To better understand the above theory, here are some basic principles to be 

considered:  

◼ Perspective of intention: the degree of a space act’s animus is a direct ratio 

to the likelihood of being determined as an armed attack. The more 

obvious the malicious intention is, the more likely it is to be defined as an 

armed attack.  

◼ Perspective of action: the higher the intensity and lethality of a space 

behavior, the more likely it is to be defined as an armed attack 

◼ Perspective of consequences: the more harmful a space behavior is, the 

more likely it is to be defined as an armed attack. The harmful 

consequences not only refer to the interference, disrupt, degrade, damage 

or destruction against space objects or space activities, but also include 

the damage caused to the relevant military interests and other major 

interests of the attacked State. Consequences can be considered from the 

seriousness, immediacy, directness, military interests, state’s involvement, 



measurable degree, and the profitability of the action party, etc. 

◼ In addition to subjective animus and consequences, the scale and 

deterrence of the space behavior are closely related to determine armed 

attack. The bigger the scale, the stronger the deterrence, the more likely it 

might be defined as an armed attack. 

V. Remarks 

 In addition, determining an armed attack is inevitably associated with the 

definition of space weapon. It’s challenging to find a clear definition of space 

weapon. The definition of space weapon is not necessarily a precondition to 

determining an armed attack in space. Once a space behavior is defined as an 

armed attack based on the above theory, then the space object or the payload 

on it used in this attack could be deemed as a space weapon subsequently.  

 The common recognition of the applicability of lex lata is the precondition to 

determining whether a space behavior is responsible/irresponsible. Without 

legal certainties, which means whether a space behavior is legal or not is still 

not clear, it’s hard to judge this behavior as responsible or irresponsible. 

 Last but not least, it should be kept in mind that space war must never be fought. 

Besides, it should be clearly noted that the prohibition of the use of force is a 

fundamental guarantee for the preserving the space security. The use of force 

in space is a taboo, and it requires that all countries, especially spacefaring 

powers, bear in mind the purpose of not using force in outer space, when they 

make their space strategic plans, national defense policies, and carry on 

military development and activities. 

 


